WASHINGTON STATE COURT OF APPEALS
DIVISION THREE

ISSUES SUMMARY FOR ORAL ARGUMENT

****************************************************


When this court schedules cases for oral argument, it attempts to identify and summarize the principal issue or issues each case presents.  Those issues appear below.  Please note that the judges have not reviewed or approved the issues and there can be no guarantee that the court’s opinions will address these precise questions.


More Information about these cases can also be found on the current docket page of this website.

******************************************************

Date of Hearing:  Tuesday, December 14, 2010
Location:   Spokane
___________________________________________________________

9:00 a.m.
1)
No.:  28565-1-III

Case Name:  State v. Zachary S. Harvey

County:  Walla Walla

Case Summary:  Police officers approached Zachary Harvey in a parking lot after Mr. Harvey’s manager reported her suspicions that he was dealing drugs at work.  The officers asked Mr. Harvey if they could search his car, and told him they would temporarily seize the car and apply for a search warrant if he did not give consent to search.  Mr. Harvey consented and the officers found seven baggies of marijuana in his backpack.  Before trial on a charge of possessing marijuana with intent to deliver, Mr. Harvey moved to suppress the evidence, arguing that his consent was coerced.  The trial court denied the motion and found Mr. Harvey guilty on stipulated facts at a bench trial.  Mr. Harvey appeals.

Issues Presented:  Whether the trial court properly found that (1) the officers’ testimony was more credible than Mr. Harvey’s; and (2) Mr. Harvey’s consent to search was voluntary.
2) 
No.:  28040-3-III

Case Name:  State v. Elon Alex Yallup

County:  Yakima

Case Summary:  Elon Yallup was charged with felony DUI, second degree driving with a suspended license, and driving without an interlock device.  At trial, he moved to suppress evidence of the blood alcohol test, arguing that the State did not have authority to take the blood sample of an enrolled tribal member on a reservation.  The trial court denied the motion and the jury found him guilty of all charges.  He appeals.

Issues Presented:  Whether the trial court erred (1) in refusing to suppress the results of the blood test; (2) in calculating his offender score; and (3) in imposing a term of community custody for a felony DUI.
3)
No.:  28846-3-III

Case Name:  Lajuana Leaverton v. Cascade Surgical Partners, PLLC

County:  Yakima

Case Summary:  Dr. Robert Conroy, a general surgeon with Cascade Surgical Partners, PLLC, performed a “subtotal thyroidectomy” on Lajuana Leaverton.  During surgery, Dr. Conroy used electrocautery to remove a portion of the thyroid gland.  Ms. Leaverton suffered vocal cord paralysis after the surgery.  She sued Dr. Conroy and Cascade for medical malpractice and submitted deposition testimony from two otolaryngologists who stated that use of electrocautery in thyroid surgery fell below the standard of care for a surgeon.  The otolargyngologists also stated, however, that they could not define the standard of care for a general surgeon performing a subtotal thyroidectomy because they were specialists who typically performed only “total thyroidectomy” surgeries.  Dr. Conroy and Cascade successfully moved for summary judgment dismissal of Ms. Leaverton’s suit, arguing that Ms. Leaverton did not offer expert testimony from a general surgeon regarding the applicable standard of care for a general surgeon performing a subtotal thyroidectomy.  Ms. Leaverton appeals the dismissal of her medical malpractice suit.

Issue Presented:  Whether the trial court erred in granting summary judgment dismissal of Ms. Leaverton’s action.
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